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310 HARVARD LAW REVIEW 

Suretyship — Surety's Defenses: On General Principles of Con- 
tract—Default Prior to Surety's Contract. — The defendant was 
surety on the bond of a town treasurer for his second term. The treasurer had 
defaulted during his first term, but his report made at the end of that term 
showed an apparent balance on hand. Held, that the report is conclusive 
upon the surety for the second term. Cowden v. Trustees of Schools, 85 N. E. 
924 (111.). 

The real breach of the treasurer's duty for which the surety is held is the 
default and not the false report. But it is argued that the report estops the 
principal, and therefore his surety, to deny the existence of the reported bal- 
ance, and so, that the surety is liable as if the misappropriation had occurred 
during the second term. See City of Chicago v. Gage, 95 111. 594, 626-632. 
The basis of estoppel, however, is reliance on a representation resulting in dam- 
age. Smith, v. Powell, 98 Va. 431. In the present case damage could result 
only if the sureties for the first term were released by the report. But the sure- 
ties on a bond cannot be released by mere book entries. State v. Churchill, 
48 Ark. 426, 450. Otherwise the principal by a false report might defraud his 
creditors when there was no surety for the second term. There is thus no basis 
for estoppel. Goodwin v. State, 81 Ind. 109. Hence the usual rule, that only 
sureties on a bond in force when the defalcation occurred are liable, should be 
applied. To determine when the defalcation occurred the report is prima facie 
evidence but capable of being rebutted. Bissell v. Saxton, 66 N. Y. 55. 

Taxation — Particular Forms of Taxation — Assessment by the 
Front Foot Rule under the Police Powfr. — A municipality levied a 
special assessment by the front-foot rule on the property of a railroad company 
for the cost of a public sanitary sewer. Held, that the assessment is valid, since 
special assessments for sewer purposes may be made under the police power, 
which does not require return to the property owner of proportional benefits. 
Chic, etc., Ry. Co. v. Cityofjanesville, 118 N. W. 182 (Wis.). See Notes, 
p. 293. 

Torts — Liability of Municipal Corporation — Injury to Prop- 
erty Rights. — A city, while exercising a governmental function, created a 
nuisance by the use of soft coal, which injured the plaintiff's property. Held, 
that the city is liable, as it cannot take the plaintiff's property without compen- 
sation. Gordon v. Village of Silver Creek, 127 N. Y. App. Div. 888. 

For a discussion of liability where constitutional rights are infringed in the 
course of a governmental undertaking, see 22 Harv. L. Rev. 54. 

Trespass to Realty — Necessity as an Excuse. — The plaintiff while 
sailing with his family was compelled by a violent storm to moor his boat to 
the defendant's dock to save the boat and the people in it. The defendant, by 
his servant, cast off the boat, with the result that it was wrecked and the plaintiff 
injured. Held, that the plaintiff has a good cause of action. Ploofv. Putnam, 
71 Atl. 188 (Vt.). See Notes, p. 296. 



BOOKS AND PERIODICALS. 

I. LEADING LEGAL ARTICLES. 

Advisory Opinions from Justices. Lttcilius A. Emery. Pointing out the objections 

to the rule in Maine and Massachusetts requiring such opinions. 2 Me. L. Rev. 1. 
Are Natural Water Powers Public Property ? W. A. Coutts. Contending 

that there are no private property rights in natural water powers. 67 Cent. L. J. 356. 
Charitable Bequests. A. C. Black. A discussion of Scotch law on the subject. 

20 Jurid. Rev. 227. 
Colonial Appeals to the Privy Council. Anon. Distinguishing between appeals 

as of right and those as of grace. 53 Sol. J. 27. 
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Communicants and the Deceased Wife's Sister's Act, 1907. G. A. Sing. A 
discussion of a decision in an Ecclesiastical Court construing the act. 34 L. Mag. 
& Rev. 68. 

Commutation Tickets and Rate Regulation. Borden D. Whiting. Contending 
that certain decisions which hold that the Interstate Commerce Commission may 
not require special rates for commutation tickets are not sound. 8 Colum. L. Rev. 
636. 

Delays of the Law, The. William H. Toft. Emphasizing the injustice caused by 
delay and suggesting remedies. 18 Vale L. J. 28. 

Early History of the Attorney in English Law, The. Heinrich Brunner. 
3 111. L. Rev. 257. 

Effect of Words of Condition in a Deed. Albert Martin Kales. Submitting 
that whether words amount to a condition or to a covenant should be determined 
without regard to external circumstances. 3 111. L. Rev. 280. 

Employers' Liability to Workmen. Anon. A comparison of the English and 
Canadian statutes. 44 Can. L. J. 716. 

Extent of the Judicial Power of the United States, The. Simeon E. Baldwin. 
Criticizing certain recent dicta which intimate that all judicial power not expressly 
reserved was given to the Supreme Court by the Constitution, including that com- 
monly regarded as vested in the states. 18 Yale L. J. 1. 

Far-Reaching Decision by the Court of Appeals, A. W. A. Purrington. A 
discussion of a New York case which holds that a physician's privilege is waived 
if his patient testifies. 15 Bench & Bar 53. 

Great Judicial Character, Roger Brooke Taney, A. Charles Noble Gregory. 
18 Yale L. J. 10. 

Law in Its Relation to the Child, The. Lewi? Hochheimer. 67 Cent. L. J. 395. 

Mechanical Jurisprudence. Koscoe Pound. Objecting to unreasonable technicalities. 
8 Colum. L. Rev. 605. 

New York Clearing House during Panic and Vif.ws on Guarantee Bank 
Deposits and Currency Legislation. Alexander Gilbert. 6 Law & Com. 
3S1. 

Organic Conception of the Treaty-Making Power vs. State Rights as 
Applicable to the United States, An. Charles Sumner Clancy. 7 Mich. 
L. Rev. 19. 

Our Underpaid Judiciary. Lindsay Russell and Ralph W. Page. 41 Chi. Leg. N. 
144; 12 L. N. (Northport) 168. 

Some Experiments in Direct Legislation. Robert Treat Piatt. A study of the 
working of the Initiative and Referendum in Oregon. 18 Yale L. J. 40. 

Some Modern Applications of the Writ of Prohibition. John A. Ferguson. 
6 Com. L. Rev. 16. 

Some New Aspects of Partnership Bankruptcy under the Act of 1898. 
Charles M. Hough. Suggesting that the act gives reason to believe that a part- 
nership should be considered more as an entity than heretofore. 8 Colum. L. 
Rev. 599. 

Testamentary Power under Hindu Law. S. Vencatachariar. 10 Bombay L. Rep. 

177- 
Writ of Habeas Corpus, The. Clarence C. Crawford. A history of the writ. 
6 Com. L. Rev. 23. 



II. BOOK REVIEWS. 

The Treaty Power under the Constitution of the United States. 

By Robert T. Devlin. San Francisco : Bancroft-Whitney Company. 1908. 

pp. Ixx, 864. 8vo. 
This stout volume covers the law of treaties under our Constitution and of 
cognate subjects arising therefrom. The constitutional provisions are first 
dealt with ; then follow a consideration of the making, taking effect, and ter- 
mination of treaties ; of their construction ; of the extent of the treaty-making 
power; of the legal questions relating to their conflict with national and state 
legislation; of particular classes of treaties, such as those cession extra- 
dition, and with the Indians. The book concludes with chapters on our foreign 
ambassadors, ministers, and consuls ; naturalization and expatriation ; respon- 



